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the supplemental volume before us, and presumably we shall have in the 
volume yet to be issued, a want of harmony and continuity that mars the 
work from the literary point of view. Indeed, the author, without doubt, 
realized the differences suggested, for he says in his preface that "it is hardly 
necessary to state that no pretension is made to those high qualities, both 
of style and of original thought, which have given to my father's book its 
important place in our legal literature. My point of view has been that of 
the annotator." A better course, as it seems to the writer, would have been 
to annotate Part Fourth of the original work with a reasonable degree of 
fullness, even if thereby another volume had become necessary, and then 
to publish, if thought desirable, a separate and independent work uporf the 
subject of equitable remedies. By this course the objections suggested 
would have been obviated, and the profession would have had a new edition 
of the Equity Jurisprudence as originally planned and prepared by Professor 
Pomeroy, but brought down to date in every part by an able and painstaking 
annotator. 

But aside from the faults suggested, the volume upon Equitable Remedies 
will be found to be a good piece of work. The author is accurate in his 
statement of principles and has been thorough and diligent in the collection 
of authorities in support of the text. The book will undoubtedly commend 
itself to the busy practitioner. H. B. Hutchins. 



Roman Water Law, translated from the Pandects of Justinian. By Eugene 
F. Ware, Esq., of the Topeka Bar. St. Paul : West Publishing Co., 
1905. pp. 31, 16b. 

This is a good and timely book presenting, according to its sub-title, all 
of the Roman law concerning fresh water, found in the Corpus Juris Civilis. 
There is an introduction of 31 pages on the historical relations of Roman 
water law to the modern law on the subject, and the rest of the 160 pages 
is taken up with the translations of the different paragraphs of the Corpus 
Juris Civilis on the law of waters, arranged under the rubrics, Rivers, Rain 
Water, Springs, Sewers, Reservoirs, Irrigation, etc., and to this is added 
the law of waters of the Spanish Las Siete Partidas, as given in the transla- 
tion of that work by Lislet and Carleton. 

The book will be found valuable by legislators and courts of our south- 
western states in dealing with the many new questions presented in the 
course of the development of the irrigation plans in the arid regions. The 
law of waters of our trans-Mississippi states seems to be in the main an 
indigenous product, developed at first by California miners as a body of 
customary rules for their own direction and afterward adopted by Congress 
and by the courts of the United States and of the various states. (See the 
article in this Review, November, 1002, pp. 91-101, by John B. Clayberg). 
It is rather unfortunate that our legalists have been thus far working appar- 
ently in ignorance of the fact that there was a fully developed water law in 
the Roman system in which many of the problems with which our courts 
have been struggling were settled in accordance with equitable principles 
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centuries ago. This Roman water law now made accessible to English 
readers will doubtless be a very convenient spring from which to draw in 
the future. The preparation of the translation was probably suggested to 
the author because of his own professional connection with the very interest- 
ing litigation now pending between Kansas and Colorado. (See The Green 
Bag for October, 1905, p. 587 ff.) Some years since we had from the hands 
of the same author The Irrigation Laws of Kansas/ with Extracts from 
the Laws of the United States on the Subject of Irrigation, and the brief 
of the complainants in the above mentioned Kansas-Colorado case shows 
his firm grasp of the history and principles of this branch of the law. 

In the Introduction the author justifies his application of the term 
"Pandects" to the entire Corpus Juris Civilis by saying that the Code, Digest, 
Institutes and Novels are called generally "The Pandects". The generality 
of this error might be questioned, and it seems hardly wise to perpetuate it, 
in view of the universal German custom of using "Pandecten" by way of 
contrast to "Institutionen", and the use by the Justinian codifiers of the 
alternative title of Digestce sen Pandectw as applied to the codified jus, to 
contrast with the leges of the Codex. The statement on page 25 that the 
Institutes are the only portion of the Pandects [Corpus Juris Cizilisf] which 
has been translated into English was probably written before the publication 
of the translation of The Digest of Justinian, by Charles Henry Monro, the 
first volume of which came from the Cambridge Press last year. There is, too, 
a similar work by Maude, published by the Cambridge Encyclopedia Co., 
in 1002, and translations of selected titles by Roby, Moyle, Grueber and 
others. In the discussion of the contribution of the Spaniards to the law 
of waters, the author has not considered The Law of Water's for Spain, 
translated by the United States Bureau of Insular Affairs, which may be said 
to be now a part of our system by its adoption in Porto Rico. (See Porto 
Rican Code, § 432.) It seems rather unfortunate that the Corpus Juris 
Civilis, edited by Kriegel-Hermann-Osenbrueggen, in 1865, has been 
used by the translator in place of the more modern standard edition by 
Mommsen-Krueger-Schoell, but any difficulties in citation which might arise 
have been forestalled by the convenient device of printing the first lines of 
the paragraphs quoted in the table of contents. 

The translation has in the main the prime requisite of a legal document; 
namely, clearness. The insufficiencies of translation appear in those passages 
referring to Roman procedure, as is naturally to be expected from the highly 
technical character of the language. It would seem that these terms might 
well have been handled, as suggested by Monro in his preface to the trans- 
lation of The Digest of Justinian, by simply giving them in the original form 
and putting in a foot-note an explanation of their meaning. The translation 
of the familiar phrase, "non vi non clam non precario" ', in the interdictum 
rctincnda possessionis, by the expression "without force, stealth or variation," 
sounds very strange to a student of the classical Roman law. It is said that 
this translation of precario has become usual in the courts of the irrigation 
states and that it refers to the irregular, non-legalized use of the water. For 
example, if one having a right to use the water for one hour at sunrise should 
use it also at noon he would not acquire the right which he would obtain, if he 
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used it "non precario," that is, "without variation." If this meaning, so far 
away from the classical interpretation, has become fixed in our courts, it would 
be well to make some explanation in a note of such a striking peculiarity. 

The difficulty of translating the term utile in the phrases utile inter dictum, 
utile judicium, etc., seems to have been solved in each case by the use of the 
word "mandatory". This leads to no serious misapprehension of the effect 
of the remedy, though it gives us no light on its character either in Sections 
219 and 220, where utile interdictum is translated "mandatory injunction," or 
in Section 156, where utile judicium is translated "mandatory decree", but in 
Section 244 we have a mandatory injunction issuing to enforce the "right 
of being admitted." As a matter of fact, in each case the utile is used to 
describe the process granted to one possessing a jus in re aliena as dis- 
tinguished from the direct process granted an owner. 

The author's treatment of the technical term "bonorum possessor," by 
translating it as "legal representative" and then putting the Latin equivalent 
in parenthesis, might well have been applied to the handling of other difficult 
phrases. This obviates any possible misunderstanding that might arise from 
the fact that the English is not in all respects conterminous in meaning with 
the technical Latin. 

These criticisms are, however, no derogation of the essential merits of 
the book, and they may be corrected in a second edition which, it is said, 
will soon be printed, as the present edition is already nearly exhausted. The 
work is well worth the doing in the present formative period of our law 
of waters in the Southwest. The borrowing from the Roman law of waters 
is likely to be from the rules of substantive law on the subject, and this book 
gives them in an intelligible form. Joseph H. Drake. 



RECENT BOOKS ON QUASI-CONTRACTS 

Cases on Quasi-Contracts, edited, with notes and references, by James 
Brown Scott, A. M., J .U. D., Professor of Law in Columbia Uni- 
versity. New York : Baker, Voorhis & Company, 1905. pp. xvi, 772. 
Selected Cases on the Law of Quasi-Contracts. By Edwin H. Woodruff, 
Professor of Law in the College of Law, Cornell University. Indian- 
apolis : The Bobbs-Merrill Company, 1905, pp. xvi, 692. 
These two books appeared during the past few months and are valuable 
contributions to the literature of the subject. There is in them very little 
duplication of cases, so that each may be said to fairly supplement the other. 
The cases are well selected and quite thoroughly annotated and are some- 
thing more than simply illustrative of a comparatively new and developing 
topic in the law. In the leading law schools of today instruction is given 
in this subject and the books are primarily intended for the use of students, 
but they are quite necessary to a resourceful practitioner, ambitious to accom- 
plish the best results through the simplest and most direct remedies. 

Professor Scott has undertaken to abridge Professor Keener's cases on 
the subject to the extent of retaining the more important ones and at the 
same time bring the book to proportions commensurate with the subject 



